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" their. ahtltb;’ityhﬂ}éa'ld‘, 1
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onably expett am anfwer to this quel- "ty ot enaéting thole . ftatutes, if the ‘jud

o 1E.is incumbent on_you, Antilon, fift:to fix a s by leep o fcktle, uhat § R e
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(man is naturally curious, and food of having inyfte- _ muit_be fppreme;;if .fubje 't,it is:coptroulable by

nies unfolded) but the ‘inference, ¢ 'Therefors, the go- ° P

“«¢ wermor may ligally impefs ves by bis foke autberity,” will
be rejetted for this pla{;{a{x‘d' g%viqtﬁ reafon. JI:‘eet in
this province have been genenally fettled by the legif-
lature j fo far back as 1633, we “find 2 law for the li-
mitation” of efficers ‘fees; in 3693, the governor's au-
thority to fettls fees was exprefily denied by the lower
houfey it was voted unanimoufly by that houfe, ¢ Tba!
<t it is the undsubted right of the freemin-of 1bis province
« xot 40 bave ANY FEES impofed upon 2hem bus by 1be
s confent of the freemenina general affembly.———I'he
fpeaker of that houfc atteaded by feveral members
went up to the council chamber, wnd informed the
governor, and members thereof, ¢¢ That no efficers fees
* ought to be impofed upon them, but by the confent
« of the reprefentatives in affembly, and that this li- -
<« berty was eltablifthed and afcertained by feveral adls
« of parliament, the authority of which is fo great, as
< to recsive no an(wer, but by repeal of the faid fta-
¢ tutes, and produced the fame with (everal other au-
¢ thorities ; to which the gevernor’s anfwer was, that
<¢ his inftrultions from his majelty were to lefen, and
¢ mederate the exorbitancy of them, and not to feile
¢ them ; to which Mr. fpeaker replied that they were

¢t thank{ul to his majeRy for the fams, but withal de-
<¢ fired that ne fres might be lefened or advanced but by
¢ the confent of thé affembly, to which the governor

« agreed,” Anad was paffed that very feffion for re-

gulaving officers fees. : J

Here was a formal relinquitiment of the claim to
fettle fces by prerogative; trom that day to this, the
<laim has been conitantly oppofed by the reprefcnta-
tives of the people, and jn confequence of that oppofi-

e byen-made—from-tims to time: for the
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ow arc . mailas' gower in’the governor;of thi
notindéed explained,.as ‘it behove: "him. to -do, the _. *¢ If neceflit ;18 the!foletfoun

“Timitatiqn of cificérs fees ; thefe faws o

proprietary’s authority to fettle fees, and as fo many
acknowledgments on the part of government of its il-
legality, Precedents, 1 know, have been brought, to
fhew, that the power hath been oxercifed ; o have
many other unconftitutional powers § the exercife doth
not prove the right; it proves nothing more, than a
deviation fiom the principles of the conftitution in
thofe inRances, in which the power hath been illegally
exercifed. Prcctdmz.s drawn from ¢he mere exercife
of a difputed authority, fo far from juitifying the re-
peated exercife of that authority, fuggelt the ftrongeft
motive for sefiting a fimilar attempt, fince the former
temporary, and conftrained acquicfcence of the people
under the exertion of a contefted prerogative is now
urged asa pr.ot of its legality. As precedents have
been mentioned, their proper ufe, and mifapplication,
cannot be better difplayed, tham by a quotation from
the author of the confiderations. After perufing the
. paflage with attention, the reader, I think, will be.dif~
pofed to treat Antilon’s arguineat drawn from the pre-
cedent of New-York, with great contempt, perhaps,
v_mh fome indignation, fhould he have reafon to be-
lieve, that the confiderations were wrote by this very

Antilons * When inftances are urged as an authori- -

«¢ tative reafon for adopting a new" (or an illegal mea-
fure, the reafon is app1ic§ble to ei(ther) ‘“l tghacy ::e
¢ proved to be more importaat from this ufe of them™
(the countenance and fupport they arc made to give to
arbnrgry-procgtdmgs)g" and ought therefore to be
s reviewed with accuracy, and canvaffed with ttrict-
¢ nefs ;- what is propoled, ought to be incorporated
¢ with what has been done, and the refult of both
« {ated, and confidered as a fubftantive original que(-
¢ tion, and if the meafure propofed is incom tible
1« with the conttitutional rights of the fubjet; it is fo
« far from bsing a rational argument, that confiftency
« requires an adoption of the propoled meafure, that

« on‘the contrary, it fuggefts the ftrongett motive for -

« abolithing the precedent; when there re an inftance
«¢ of deviation from the confitution is preffed, ay a
« reafon for the eftablithment-of 2 meafure ftriking at
* the roct of all libertyy. though the argument is'in-
4 ¢¢ conclufive, it ought'to be ufeful. Wherefore, if a

& drawn from preéédgn;t}'b{ ing that none of the
¢ inftances adduced are applicable,. fﬂxbhld have very
e ligtle difficulty in denying "the’jufkice of, the_princi-
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‘the'natural rights: of mankind trampled under feet.

‘¢ The' queftion of right. therefore doth -not-depend

_¢¢upon_precedents, but on the principles of the con- -
« fatutiof, and . hath been put on its proper point.al-;

¢ peady difcuffed,” whether the prerogative may, law3i,

tle Te province ~ Antilon -has_laid,

_‘great, firefs on the authority of the Englith judges to

etile-fees, and from, that authority, bas;infe ved afi-. -, th

/s province s he'has ¢ but

7T oHiginj. DAture, and - extent, of- that authority,. nor-has

¢4, from what-Aatilon -
- What does it mean ?

I never afferted, that our offices ;el;ting to the ad-

miniftration of ‘juftice were not'old, and ‘cosfiitntionz
but I have afferted, that we have o ol?f? a‘::’:iﬂ;::buhjﬁlc}
fues; that fees fettled by proclamation, are meav feés
and t.hat confequently they come within the 3&, and
Coke's expofition of it ; and therefore, as aew fe;s are
“taxes, and taxes cannot be laid but by the legiflature
except in the cales heretofore mentioned ; fees fettled
by.one,-or - two ‘branches thereof, are an unconftitu-
tional, and illegal tax, What Coke "obferves, lays
Antilon, in his cominent on the ftatute (de t;ilig{o
non concedendo) ¢ may. be fuylly admitted, without’
__any proof, that ¢ every fettlement of t fees 'is a tax ;"
therefore, I prefume, fome fettlement of fees isa tax
what fettlement of them, Antilon, is a tax? If fet;

fettled by a& of parliament are taxes, why fh
crafe to be taxes, when. fettled by,"the ):infc:::gog:;
power of the judges?’if- when fettled by the. latter 2u-

thority, thep-¢ome not within' the ftrit legal definition

of a tax, are they on' that account-le [ o
_of a lefs dangerous tendency ? Acmrdri'ﬁgpt},:‘g;teﬁb? '
-the wo_r(%:, Cnsaw fres are not-10 be annexed to old cﬁ«i,‘z

mean, ! fbat the pld. and .¢fiablifbed fees ars not to bt

i augmented or altered but by a8.of parliament ™ yety in

I}l:l, o_lé! offices, fees may be Jettled:?; “That is, if 1 con-
pr; en ‘“)um right, nenv fees may-bc‘_'cﬂabliihedv by the

Ju ges ‘¢ for.meceffary fervices; -auben. there-bappesy ik
. 8 na prior provifien made by.law ffar thefe fervicés”™™

How is this mle_rpretatiori'b " my Lord-‘Co’ke"i cog-
ment to be reéconciled with his pofition, that" fues'can-
not be impofed but by a& of parliament;.and. with the

do&@rine laid down in 2d Bacon:ziréady,recited ! The

Usgality oF the.procliiation, -Antilon  hay faid, ifde
‘ ) e 'o T e gviie, gt e .
. theréfore, thit .f ordinary judicatorres ;,/does it follow.
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attually determined to'be legal.by 'éll,th'e?ib:inggi?f:;: ‘
excepted ; if in’ that decifion the parliament, and’ peo-
ple.bad. tamely acquiefced, iproclamations at thisday
would have the forcg of laws, indeed wonld fuperfede”
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